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[. INTRODUCTION

At the time of the environmental review lor the Westway and
Imperium projects that are the subject of this appeal, the potential for a
third marine Iransloading terminal in Grays Hurbor proposed by U.S
Development (“USD™) was not “reasonably toresceable™ because 1t was
still speculative. USD was still in the process of exploring the feasibility
of a third crude-by-rail terminal in Grays Harbor, but the nascent plans for
a USD terminal were not sufficiently certain o oceur, nor were it$
potential parameters sufficiently determined such that it should have been
considered in a cumulative impacts analysis for the Westway and
Imperium proposals.

[n their joint opposition brief, Quinauit Indian Nation and Friends
of' Grays Harbor, et al. (collectively “Petitioners™), suggest that the Court
should narrowly construe what constitutes a “speculative™ action that 1s
excluded from a cumulauve impacts analysis. To suppaort their claims,
Petitioners misconstrue and ignore relevant case law. When analogized to
relevant state and federal case law, the evidence in the record, including
evidence to which Petitioners cite, demonstrates that a USD proposal was
speculative and uncertain at the time. Specifically, documents in the
record contirm that there was uncertainty regarding the scope and scale of

the potential USD proposal and that USD's early plans for a project were



evolving and its parameters were shifting. The state of USD’s planning
and 1ts commitment to pursue a project of any kind were comparable to
other projects in their infancy that courts have concluded are
“speculative.” Accordingly, the evidence in the record demonstrates that
that the City of Hoguiam {“Hoquiam™). the Department of Ecology
(“Ecology™) did not have the necessary evidence of a commitment 1o a
project ol a particular scope and scale to render it “reasonably
foreseeable™ and allow "meanminglul consideration™ in a cumulatinve
impacts analysis at that time. Because the USD project was still
speculative at the time of the permitting for Imperium and Westway, the
Co-leads were correct in their approuch and the Board erred in holding
thal the Co-leads should have considered the potential for a USD ternunal
in a cumulative impacts analysis.
1. ARGUMENT
A, Case Law on Cumulative Impacts Does Not Require
Analysis of Uncertain Potential Projects that Are Still in
Planning Stages.
As mcheated in Imperium’s opening briet, Courts have concluded
that actions that are contemplated but are still being planned are

\

“speculative.” and not “reasonably foresecable,” such that the agencies are

| - : - “
Leology and Hoguiam are referred to collectively as "Cu-Leads



not required to consider them in a cumulative impacts analysis.”
According to relevant case law cited in Imperium’s Opening Brief,
projects for which there has been no commitment to pursue a specific
proposal and that are still subject to regulatory, financial or other
contingencies that make the proposal uncertain are considered
“speeulative™ such that they need not be considered in a cumulative
impacts analysis, /e,

This line of cases recognizes that “projects in their infancy have
uncertain futures.” and those projects whose scope and scale are still being
formulated or ¢evolying, and for which there has not been a commitment to
proceed, should not be included in cumulative impacts analyses until the
project scope and parameters are more delined and those uncertainties are

resolved. Thlieodore Roosevelt Conservation Partnership, 616 F.3d at

* fntervenor-Petitioner Imperium’s Opening Brief, dated July 28, 2014, *Opening
Briel™) at 21-22; Jones v Nat 'l Marvie Frsheries Serv . 741 F 34 98949 Cir. 2013); Guly
Restoration Neowork v ULS Deprtar Transp , 452 F.3d 362, 370-71 (5™ Cir. 2006):
Theodore Roosevelr Conscrvation P stup v, Salazar, 616 F.3d 497, S131D.C. Cir. 20100,
Gebhers v Okanogan Cate Public Unfm Dist, No, 1 144 Wit App 371, 386-37, IX3
P.3d 324, 331-332 ¢ 2008) an s environmental review ol new transmission line, PUD
was not required to consider rebuilding of existing Jine, though identified 1n agency’s
record and 1 F18, because the possibility of the rebuild 18 speculative)

See afso, Environmoniad Proteetion Information Center v, ULS Forest Serv ("EPICT),
451 F 3 1005, 1014-15 (9% Cir. 2006) (timber sale was not reasonably toresecable cven
though it was proposed at the time the EA was issued for the project under review and
even though it was earlier proposed as part of a larger project with the project under
review); Qlenac v. NMFS, 765 F Supp.2d 1277, 1287 (D.Or. 201 1) rupholding decision
to exclude proposed mining sites from cumulative impacts analysis where the proposal 1s
still under development and where all of the proposed mining sites are “financially
independent of the proposed project.”™ )y dwport fmpact Reliet' v Wokde, 192 F3d 197, 206
(1 Cir. 19993,



513.

Indeed, courts have concluded that at the early stages ot a project,
betore the applicant has made a commitment to proceed with a project ot'a
particular scope and scale, the mere fact that an applicant can withdraw a
project at its early stages suggests a level of uncertainty that renders the
project speculative, For example, in Gulf Restoration Network, the Court
addressed a challenge to the sufficiency of the environmental review of a
marine port terminal The Court specifically upheld an agency’s decision
to exclude three marine port projects Jrom a cumulative impacts analysis
because ol the potential uncertainty in the nascent stages ot those projects:

[the agency] was entitled to conclude that the occurrence of

any one of a number of contingencies could cause the plans

to build the ports to be cancelled or drastically altered. For

example, one or more of the applicants may decide for a

number of reasons to withdraw its application betore the

Secretary's approval, such as Exxonhlobil did with its

application for the Pearl Crossing GBS platform. The

Secretary, after recerving input from other agencies, may

deny an application or make changes to the application's
construction spectfications. ...

Gulf Restoration Nenwork v U.S. Dep't of Transp., 452 F.3d 362, 370-71
(5th Cir. 2006). See also Theodore Roosevelt Conservation Piship, 616
F.3d at 513 (noting that the fact that “projects in their intancy have
uncertain futures™ rendering them speculatve because of the potential tor

applicants to withdraw their permit applications and evolving project



parameters); Jones, 741 F.3d at 1001 (“The three sites excluded from the
application, Section 33, Shepard, and Westbrook. all face significant
logistical hurdles to development™ including access, permitting, and
leasing issues such that the Corps wus not required to consider them in the
cumulative impacts analysis).

Thus, the law requires some a commitment to proceed with a
project for it to be considered in a cumulative impacts analysis. While
Petitioners contest that premise. Petitioners” Response Brief'at 9, the
requircment for some measure of certainty in a project’s future stems
directly from relevant case law interpreting the “reasonably toreseeable™
standard in the conteat of cumulative impacts analyses.’

B. The Potential for a USD Terminal Was Speculative at the

Time of Permitting and Epnvironmental Review for the
Westway and Imperium Projects.

Evidence in the record, including the evidence to which Petitioners
cite in their Responsc Briet, confirms that there was uncertainty regarding
the scope and scale of the USD project and that USD had not made
sufticient commitment to pursue a project to warrant inclusion in the
cumulative impacts analysis for Westway and Imperium. The clearest

statement of the uncertainty regarding project scope and scale at the time

* As discussed v section 111D, below, Petitioners” efTorts to distinguish these cases en
their facts fails



of the permitting and environmental review of the Imperium and Westway
Projects is a letter from the Energy Facilities Siting and Evaluation
Council ("LFSEC™) 10 USD dated April 23, 2013, which was sent afler the
Co-Leads had issued an MDNS for Westway and just before they issued
an MDNS for Imperium. AR 1542-43. In the letter, EFSEC, a state
agency which has regulatory autherity over ol terminal projects over a
certain capacity, raises questions about the project scope and scale of the
potential USI project, based on the varying and wide-ranging project
descriptions that had been circulating in the public. Because of this
uncertainty, EFSEC sought clarification from USD regarding the potential
project.’  Indeed, as EFSECs letter acknowledges the runge in proposals
was between 43,000 barrels per day on the low end and 174,000 barrels
per day on the high end. Thus the USD “proposal’™ was evolving over the
course ol the permitting and cnvironmental review for Impertum and
Westway and was therelore not yet sufficiently defined to be reasonably
foreseeable.

Even the evidence to which Petitioners cite demonstrates the

shifting project parameters and uncertainty regarding the scope and scale

11 Other documents in the record similarly convey widely different potenual project
proposals AR ITR78-79 (“plan is for 2 umit tains per day™) wirk AR 1302-1314
(Feasibility study assumes | unit tain every other day),



of'the project. For example, minutes ol the Port meeting from November
2012 to which the Petitioners cite, acknowledge that more planning to
formulate a proposal is required. See, ¢.g.. AR 1319-20 (*1{ the
[feasibility] study shows that the site s a suitable location for a liquid bulk
cargo facility, planning eflorts will begin in carnest. including preparation
of detailed proposal...”). Similarly, Leology’s email several months later
on January 31, 2013, to which Petitioners cite, recognizes the uncertainty
regarding scale and scope if a potential USD project, noting that the
proposal has “‘unknown quantities at this time.”” AR 1881,

Additionally. and importantly. at the time of permitting and review
of the Westway and Imperium prejects, the USD project was still in its
infuncy and USD had net made adequate commitments to proceed and
pursue a project of a specific scope. Notably, USD had not yet submitted
for any of the many permit applications identified in its feasibility study”
(nor would USD submit its shoreline permit application until almost full

year atter the Co-Leads had issued MDNSs for Imperium and Westway).

T Petitioners grossly misquote the content of this correspondence, suggesting that the
email attachment includes specttic number of vessel calls and tram tnips 10 and from the
facility, when, in fact, no such information 15 meluded in the document, Compare
Petitoners” Briefat 13 (nusquoting dueument as stating that the USD proposal invalves
*1 unit train every 2 days, 43-60 ships ot bavges a year, unknown quantities [of crude] at
this time, but hikely largest of the 3 [Port of Grays Harbor| CBR projects™) with AR 1882
(the deseription of the putential USD projeet doees not melude any reference to train trips
or vessel valls and only indicates, as follows: “unknown quantities at this tume, but likely
largest of the 3 POGH CBR projects™).

" AR 1308-09.



Also. in addition to costs of the project, USD identitied significant
improvements that would need to be addressed such as dredging at the
berth to accommodate vessels, AR 1305, and rail infrastructure
improvements identified in the feasibility study including $2.000,000 in
improvements to a railroad bridge, AR 1311-12. and a need to establish a
tail track along a previously abandoned railroad right-of-way that
currently supports an electric utility transmission line, AR 1307

Most importantly, the project was still speculative because it was
not sutticiently far along in a complicated, multi-agency permitting
process: until it demonstrated o more firm commitment to proceed. USD
could simply give up the project plans. In fact the record inchudes
evidence of another project at that very site that had secured an access
agreement, like USD. to explore feasibility of constructing a transloading
terminal, but ultimately abandoned its plans. AR 1734-1736. This
evidence shows that the limited steps that USD had taken to pursue 1ts
petential project during the time of the environmental review and
permitting for Imperium and Westway — the very steps en which
Petitioners rely to demonstrate project certainty — are insufficient to show

a necessary commitment to the project to justity its inclusion in

T N N e .

These mmprovements ure untgue te USD's proposal - For example, the rail infrastructure .
improvements are further west ol the Impermum and Westway sites such that 11 1s not
necessary fur those projects



cumulative impacts analysis. Based on this evidence, even with the access
agreement, the USD project was still highly uncertain like the projects in
Gulf Restoration Nevwvork, Theodore Roosevelt Conservation Purtnership,
and Joses.

Whilc Petitioners in their briet reject the evidence of the earlier
abandoned project without any reasoned discussion, Petitioners™ Briet at
21 n.7, it is exactly the kind of evidence that other courts have indicated is
relevant to the analysis of whether a project is “reasonably foresceable.”
Gult Restoration Nenwork, 452 F.3d at 370-71 (projects were not
reasonably foresceable because “one or more of the applicants may decide
for a number of reasons to withdraw its application betore the Secretary's
approval, such as ExxonMobil did with its application for the Pearl
Crossing GBS platform™). See afso Theodore Roosevelt Conseirvation
Pship, 616 I'.3d at 513, The evidence demonstrates that even with an
access agreenent and preliminary steps (o assess project [easibility, the
project can casily be abandoned. and is not “reasonably toreseeable.”

C. Evidence Upon Which Petitioners” Rely Does Not
Demonstrate that the Potential for USD Project Was
Reasonably Foreseeable.

Citations to the record in Petitioners” briet do not support their

claim that a potential USD Project was “reasonably foreseeable.”™ First,

the vast majority of their ¢citations to the record are te decuments or

9.



correspondence in which the Port of Grays Harbor (“Port™), Hogquiam, or
Ecology simply mention the potential for a third project, without any
reference to project specilics or details.® At most, this evidence stands for
the simple proposition that the agencies and general public were aware,
throughout the permitting and environmental review for the Imperium and
Westway projects, that USD was exploring the feasibility of a potential
third terminal. The Co-Leads® awarencess of a potential for a project does
not render the potenttal third project “reasonably foreseeable.” Indeed, 1f
the mere knowledge of a potential for a project is sufficient to render it
reasonably foresceable, then all of the specifically named projects that

courts have determined to be “speculative™ — like the three port terminal

AR 1240-1264 (USD's Shides {tom brieting to Port say nuthing about USTY's potential
project parameters); AR 1266-8% (Shdes from Community Workshop with Port say
nothing about USDs potential project paranieters); AR 1228 {email from Diune Butora,
Eeology. acknowledges that “there wre three crude ol proposals expected tfor Grays
Harhor.” but ne details regardimg potential project parameters for USDH; AR 1208-10
(PPort fact sheet deserthing the potential three proposuls does not include potential USD
project parameters and states only that with further planng efforts “the Port will kKnow
more about USD's findings and what their site plans may look like™); AR 1881 (email
from Alan Bogner indicates "unknown quantities at this iime™ tor the potential USD
project); AR 1903 {emnl from Curt Hart regarding the potential 3 proposals does not
identify any project parameters about the petential USD proposal except te say, I guess
the US Development proposal will be near the airport close to the Grays Harbor National
Wildlife Refuge™): AR 1230 temul trom Dhane Butorac, Ecelogy, refers to the Imperium
proposal as the “second of three™ propesals, but does not have any indication ol potential
LS projeet parameters i, AR RO (notes trom Evology’s Southwest Remonal Oftice
spill team indicutes simply that “the three Crude-by-Rail proposed projects in Hoguiam
were brieflv discussed™), AR 1299 (Port Frequently Asked Questions document refers to
the three proposals, but does not discuss ot deseribe USD proposal in any detul); AR
1901 (emas! from GayLee Kilpatrick talks about general language that Feology could use
to require three projects to consider setsmie impacts but no discussion of project
parameters ), AR 2188 (Port newsletter talks generally about three crude by rail
projects”™),

-10-



projects in Gulf Restoration Nenwork, the three specifically named mining
sites in Jones, or the project in Theadore Roosevelt Conservation
Parmership — would need to have been considered in cumulative impacts
analvses. As noted above, 1o be considered “reasonably foresceable,”
certainty regarding project parameters and more ol’a commitment to
proceed are required, beyond the mere knowledge of a potential project in
the abstract.

As noted in section [1.B, above, several of the documents to which
Petitioners cite acknowledge the uncertainty and speculative nature of the
project.” To the extent that documents upon which Petitioners rely
actually describe potential project details, they convey widely different
potential project proposals. AR 1878-79 ("plan 1s for 2 unit truins per
day™) with AR 1302-1314 (Feasibility study assumes | unit train every
other day).

Despite Petitioners” characterization, at p. 14 of their brief, none of
the documents o which petitioners cite are evidence of USD’s “firm
commitment™ to proceed with the development of a terminal. The access
agreement USD signed in November, 2012, does not explain project

parameters, and by its very terms authorizes USD to engage in preliminary

Y See ¢ g AR I319-20 (*If the | feasibility} study shows that the site 13 a suitable location
for a liquid bulk cargo facihty, planning cfforts will begin i carnest, including
preparation of detailed proposal ") AR 1881 (“unknown guantities at this time™)

-11-



due diligence to determine whether a project is even feasible and. if so,
what project parameters it may pursue. AR 1232-44. Indeed. while the
Port agreed to give USD the exclusive right to pursue a potential crude by
ruil project at the site during the term of the access agreement, it expressly
reserved the right to continue to market the property and negotiate with
other entities for other development opportunities at the site during the
term of the agreement, thereby underscoring the uncertam future of the
potential USD project at that time. AR 1235, Similarly, USD’s
presentations to the Port and at workshops, while acknowledging the
potential of a USD project, do not provide any specific project details or
any “firm commitment™ to proceed. Sec AR 1249-64: AR 1246-47. AR
[319-21; AR 1266-88: AR 1289-95. Finally, the option to lease,
described in a port newsletter is simply that; an option to make a firm
commitment in the futurc. AR 1316-17. None ot the documents to which
Petitioners cite provides sufficient indication that the USD project would
proceed tor purposes ot inclusion in a cumulative impacts analysis.
Relying on the illusion of certainty that comes from hindsight,

Petitioners seize on the fact that USD s permit application' (which USD

" Petitioners nclude a link te the permit apphications in their briet] but the applications

wete not part ol the administriative record . Not could they be. USD [iled an application
materials on March 27, 2014, und the SEPA checklist on April 7, 2014, almest a full year
atter the Co-Leads 1ssued MDNSs tfor Westway and Impernium’s projects. The Co-Leads
did notassue a threshold determination for the USD project unti! September 10, 2014,



submitted almost a full year after the Co-Leads issued the challenged
MDNSs for the Imperium and Westway Projects) commits to pursuing a
project the parameters ol which are within the range discussed during
permitting and environmental review for Westway and Imperium,
Petitioners Briefat 5, 23, But this hindsight does not change the
uncertainty that existed at the time of the environmental review and
permitting for Imperium and Westway regarding whether USD would
proceed and the wide range of potential project parameters. Even if USD
ultimately pursued a defined project almost a year luter, the evidence 18
clear that USD s concept of a potential project was shifting and evolving
and uncertain at the time of the permitting and environmental review for
Westway and Imperium. It is for exactly this reason that agencies require
a stronger commitment to proceed with a project, often in the form of an
application. before the ageney considers the project in a cumulative
impacts analysis. It is precisely this kind of commitment to pursue a
project of specitic parameters that allows for “meaningful consideration”
of the potential cumulative impacts.

D. Petitioners’ Efforts to Distinguish Case Law Fail.

The Court should reject Petitioners” efforts to distinguish relevant

well over a yvear atter the Co-Leads ssued the permits for Westway and Impernium.,
Desprte the Laet that they are not propuerly part of the record, the Pettboners have nat
asked the Court to supplement the record or tahe officral notice.

-13-



cases that provide analogous fact patterns. Petitioners overlook relevuant
portions of those cases or point 1o factual distinctions that are not relevant
to the legal analysis. For example, Petitioners seck 1o distinguish Gudf
Restoration Nenvork, arguing that the geographic proximity of various
projects was controlling in the courts cumulative impacts analysis.
Petitioners Brief at 20. In that case, the Court rejected a challenge to the
environmental review for a natural gas marine terminal in the Gulf’
Restoration Nenvork, 452 F.3d at 370-71. Opponents of the project had
argued that the environmentul review for the project should have
considered other similar terminals in the Gulf'in a cumulative impacts
analysis, While the geographic proximity ot the projects was relevant to
the administrative ageney's decision to exclude two of the three projects
from the cumulative impacts analysis, both the agency below and the
Court on appeal ulumately concluded that all three need not be considered
in the cumulative impacts analysis on entirely independent grounds.
Specitically, the court concluded that all three projects were 100
speculative beeause “the occurrence of any one of a number of
contingencies could cause the plans to build the ports to be cancelled or
drastically altered.”™ Gulff Restoration Network, 452 F.3d at 370, Among
the contingencies that made the project speculative, the Court observed

that “one or more of the applicants may decide for a number of reasons to

-14-



withdraw its application before the [agency’s| approval...” /fd. at 371,
Thus, as described above, the case is directly analogous to the potential for
a USD terminal at the time of the permitting and environmental review for
the Impertum and Westway projects.

Petitioners similarly fail to adequately distinguish Jones and claim
that Jones stands only for the himited principle that cumulative impacts
analyses need not consider propuosals deseribed in general statements and
tor which there was no information as to the scope or location of any
future projects. See Petitioners™ Brief, at 20, However, Petitioners present
only a part of the court’s holding and ignore key facts relevant to this case.
In Jones. opponents of'a mining project challenged the project’s
environmental review for failure to consider cumulative impacts of the
mining project. The Court rejected their claims that the environmental
review should have considered applicant’s plans to widen the scope of its
mining operations in the future. Jones, 741 F.3d at 1000-01. As part of
that decision, the Court indicated that the planned mining expansion did
not have sulticient information regarding the scope or location. However
the Court’s analysis is not limited to that comparison; the Court also
rejected the argument that three specitically identified sites should have
been considered in a cumulative impacts assessment, noting that mining at

.

those sites is speculative because they “all face significant logistical




hurdles to development,” including permitting. construction ol access, and
lease issues. fd. Based on that information, the Court concluded that “it is
unctear whether [the applicant] will pursue mining these sites at all, much
less whether [the applicant] had developed an actual plan or proposal that
was sutticiently well-defined to ‘permit meaningful consideration.™ /el at
1001, In seeking to distinguish the case, Petitioners ignore this relevant
portion of the ceurt’s analysis to analogous facts.

The Petitioners seek to distinguish other cuses en irretevant lactual
differences. For example, Petitioners suggest that the potential tor a USD
project is unlike the two projects that the Court considered “speculative™
in Theodore Roosevelt Conservation Partership. 616 F.3d at 512-13,
Petitioners base this argument on the fact that the environmental review of
the two additional projects in that case began “upproximately five vears
into EIS process™ ol the Atlantic Rim Project under appeal. Petitioners’
Briefat 22, While environmental review for the project began before the
review of the other projects, Petitioners completely ignore the fact that
their review progesses overlapped: the applicants for one of’the two
projects submitted appheations (in the form of a notice of intent filed
published in the federal register) 8 months before the drafl EIS tor the
Atlantic Rim project was published while the other submitted its notice of

intent shortly after the DEIS but before the finat EIS, 616 F.3d at 512-13.

-16-




In other words, both projects had already initiated their environmental
review before the environmental review of the Atlantic Rim project was
complete. 616 F.3d at 513, Despite the fact that the environmental review
of the Atlantic Rim Project overlapped with those two projects, the Court
found that the two projects were still speculative and need not be
considered in a cumulative impacts analysis. [n this case, by contrast,
USD had not submitted an application until almost a yeur after the Co-
Leads had issued MDNSs ior the Imperium and Westway projects, and the
Co-leads had not initated environmental review of USD until well over a
year alter the permits for both projects had been issued. The projects at
issue in Theodore Roosevelt Conservation Partnership which Petitioners
characterize as “highly speculative.”™ were further along in their
development and environmental review than was USD in its project

development at the time of the environmental review for the Imperium and

Westway projects.

E. Cases on Which Petitioners Rely Do Not Support their

Arguments that USD Was Reasonably Foreseeable.
Petitioners have not cited to any Washington case law in which a
court reviewed an analogous lact pattern and concluded a potential
project, like that of USD, was “reasonably foresceable™ and should have

been included m a cumulative impacts analysis under SEPA. In fact, in

-i7-




the limited instances in which Washington courts have concluded a
cumulative impacts analysis is required. they have required agencies to
constder cumulative impacts ot existing development and other previously
approved projects. See, e.g., Dougluss v. City of Spokane Fualfey, 154
Wn.App. 408, 423-24, 225 P.3d 448, 456-57 (2010) (concluding that the
City failed to consider cumulative traliic impact of project in conjunction
with other projects that had been approved in the area). Petitioners have
not cited to any Washington state court cases to support their claims that a
project like that ot USD should have been considered in a cumulative
impacts analysis.

Additionally, the federal case law on which Petitioners rely does
not support the conclusion that USD was reasonably foreseeable. For
example. Petitioners rely on N Plains Res Council v, Surfuce Transp. Bd
668 F.3d 1067, 1078-79 (9™ Cir. 2011). While the court in that case
concluded that a development of coal bed methane wells in the vicinity of
a rail line was reasonably foreseeable and warranted inclusion in a
cumulative impacts analysis of the construction of the rail route, the
Court’s cong¢lusion was premised on the fact that an EIS had already
described in detail the likely scope of CBM well development in the
future. In other. words, another EIS provided sufficient project detailed

analysis to facilitate a “meanmgtul consideration™ of well development in

J1K-




a cumulative impacts analysis for the project. No similar environmental
review of the USD proposal exists now or at the time of the permitting and
environmental review ol the Westway and Imperium projects.
Similarly, Petitioners” reliance on Muckleshoot Indian Tribe v.
U.S. Forest Serv., 177 F.3d 800, 812 (9" Cir. 1999) is also misplaced.
Petitioners argue that the court in that case required inclusion of a second
fand exchange in the cumulative impacts analysis “even though 1t was stiil
in negotiation.” Petitioners’ brief at 10. However, that case is not
analogous. As described in that case, the Secretary of Agriculture had
already formally announced the second land exchange in a press releasc
and other planning documents had already described and mapped the
proposed exchange such that the proposal was significantly more defined
and certain than the USD proposal, 177 F.3d at 812,

Petitioners reliance on Ocean Advocates v. U.S. Army Corps of
Engineers, 402 F.3d 846 (9'* Cir. 2005). is misplaced and their
characterization of the case is inaccurate. In that case, the Court
concluded that the Corps did not complete any cumulative impacts of a
proposed dock expansion. The question belore the court was not whether
“an unrelated project was reasonably foresecable,™ as Petitioners assert at

page 10 of their brielt Instead, the entire inquiry is whether the Corps

violated NEPA when it dhid not complete a cumulative impacts analysis ol




potential increase in vessel tratfic.

Similarly. the Court should reject Petitioners’ reliance on
Fritiofson v Alexander, 772 F.2d 1225 (Sm Cir. 1985). Like Ocean
Acvocates, Fritiofson is a case in which the agency failed entirely to
conduct a cumulative impucts analysis, 772 F.3d at 1244-47. The case
does not explore whether a specific project 15 “reasonably foreseeable.”
Indeed, the Court expressly abstained from identifying whether any
potential actions in the project vicinity “are actually proposals” lor
purposes of inclusion in the cumulative impacts analysis and held that the
ageney should have completed further study to address the 1ssue."
Additionally, [7ritiofson was later abrogated by another 5% Cirewt decision
which conciuded that the Court m Fritiofson had not applied a sulticiently
deterential standard of review 10 the underlying agency action. Subine
River Authority v. U.S. Dept. of Interior, 951 F.2d 669, 677-78 (Slh Cir.
1992). Accordingly. because it did not apply a sufficiently deferential

standard of review, 1ts substantive conclusions are questionable.

U Frinopsen at 1247

At vartous tmes during the adnuimistrative process, the Corps™ attention
was dravwn o many other actiens on theaslund that, n the view of’
experts and ordinary vitizens alihe, should be included in a4 cumulative
impacts unalvsis - Admittedly, much el the evidence 15 conclusory It is
not clear, tor example, which, 1 any, of these actions are actually
propusals  That, however, 1s precisely why, m our view, further study
15 required




Finally, Petitioners attempt to distinguish Airport Impuact Relief s
not persuasive. 192 I.3d at 206. In that case the Court concluded a
project was speculative and need not be included in a cumulative impacts
analysis, Among the reasons expressly listed by the court were the need to
get permits and secure funding. Petitioners seize on the lact that the court
noted it may take 8 vears to complete those tasks, suggesting that the
timelrame was determinative of the court’s analysis. Instead. the general
principle eapressed in that case is relevant; namely, that the need o
address contingencies including permitting and funding are relevant
considerations when determining whether a project is speculative.

F. The Co-Leads® Approach Allows for Meaningtul
Consideration of Cumulative Impacts.

Petitioners™ preferred approach to cumulative impacts requires
agencies to consider a wide range of potential speculative projects, many
of which may never come to fruition and for which the project parameters
are shifting and still evolving, This appreach has the likehhood of
overstating potential cumulative impacts because 1t requires consideration
of projects whose scope and scale is not known and whose future is
uncertain. That is the very reason that courts have required more
commitment 1o pursue a project before that project must be considered in a

cumulative mmpacts analysis.

21-




By contrast, the approach utilized by the Co-Leads in this case is
fair and requires reasonable consideration of cumulative impacts.
Contrary 1o Petitioners” concerns, the Co-Leads™ approach to cumulative
impacts in this case would not atlow “willful blindness™ to cumulative
impacts or “reward project proponents who play games with the timing of
their permit applications™ as Petittoners assert. Petitioners” brielat 2. A
project that is determined to be speculative and not included in cumulative
impacts analysis is not exempt from future review (f and when the project
proceeds. Instead, as noted by the Supreme Court, “should contemplated
actions later reach the stage of actual proposals. impact statements on
them will take into account the eftect of their approval upon the existing
environment; and the condition of that environment presumably will
reflect earlier proposcd actions and themr effects.”™ Kieppe v. Sierra Club.
427 U.S.390,410n. 20,96 S. CL. 2718 (1976).

By way of example, this is exactly what happened in EP/C. 451
F.3d wt 1014, The Court in that case reviewed an agency’s environmental
review for a project known as "Knob™ und upheld the agency s decision to
exclude another project known as “Meteor™ [rom a cumulative impacts
analysis, Knob and Meteor were both initially part of a larger project that
was abandoned before cach proceeded as separate projects. The Meteor

project had just been proposed when the agency issued the Environmental




Assessment for Knob. The Court observed that even though the agency
had excluded Meteor from the cumulative impacts analysis in the EA, the
agency eventually prepared a full EIS for the Meteor Project, which
included a cumulative impacts analysis that considered the carhier Knob
project. [ al 1014 n.5 (quoting Kleppe v Sicrra Club, 427 U.S. a1 410 n.
20, See ulso Olenac, 765 F.Supp.2d at 1287 (upholding decision to
exclude proposed mining sites from cumulative impacts analysis and
concluding that “[t]he time for agency analysts and plaintiffs” comment on
those future proposals 1s therelore when the company seeks permits for
exploration or development of future sites located in their Weyerhaeuser
leasehold™). Similarly, in this case, environmental review for USD’s
project (which was proposed almost a full ycar after the MDNS's were
issued for Imperium and Westway) 1s now ongoing.

Petitioncers attempt to dismiss the court’s language n Kleppe,
which resolves their concerns of potential Tor “willful blindness,” instead
arguing that the Court’s discussion is unrelated to the question of
cumulative impacts. Petitioners Briel'at 22 n 8. However, as noted by the
9" Circuit, the Court’s rationale in Kleppe is applicable. [a project that is
excluded from a cumulative impacts analysis because 1t is speculative
eventually proceeds to permitting (as occurred in this case). the

environmental review tor that project will take into consideration existing




and proposed actions, EPIC. 451 F.3d at 1014 n. §. No cumulative
effects would be 1gnored,
11l. CONCLUSION

For the foregoing reasons, Imperium requests that the Court
reverse the Board's decision on tssue Al and rule that the Co-Leads were
not required 1o consider the potential tor a USD project in their cumulative
impacts analysis.

RESPECTFULLY SUBMITTED this 27th day of October, 2014,

VAN NESS FELDMAN LLP
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